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OPINION

Factual Background

In November of 1998, the appellant wasindicted by the Knox County Grand Jury for second
degree murder in the death of Edward James. A jury trial was held on October 27-28, 2003.

Attrial, the evidenceindicated that on November 5, 1998, the victim took his nine-year-old
stepson, JamesBomar, to basketbal | practiceat the New Hope Recreation Center. Whenthey arrived
at the Center, the gates were locked. The victim and Mr. Bomar waited in their car at the gate for



the coach to arrive. The appellant was raking leaves at his home across the street from the Center.
Asthevictim and Mr. Bomar were waiting, the appellant walked from his yard toward the car and
asked the victim why he was parked on the side of theroad. The victim informed the appellant that
they werewaiting on the gate to the Center to be opened, in order for Mr. Bomar to attend basketbal |
practice.

Mr. Bomar testified that, at that time, the victim asked if that was all the appellant needed.
Mr. Bomar stated that the men were “talking calmly.” The appellant responded, “1 don’'t see why
that’sall | need to know.” At that point, the victim said, “Look, don’t make me get out of the car
and kick your ass’ in a“frustrated” tone. The victim then got out of the car, went to the trunk and
retrieved a baseball bat. Mr. Bomar testified that after the victim got the bat out of the trunk, the
victim pointed the bat at the appellant and told witnesses on the lawn to “come get thisfool.” Mr.
Bomar claimed that the victim then started to lower the bat when the appellant stepped back,
removed agun from hisjacket and shot the victim in the chest. Mr. Bomar heard the victim fall to
the ground and moan. Mr. Bomar witnessed the events from the passenger seat of the car and had
to turn around in his seat in order to see what was going on outside. He could hear most of the
conversation between the appellant and the victim because therewasalarge holein one of thecar’s
windows. At that point, Mr. Bomar testified that the appellant went to his truck, got something to
drink and came back to stand over the victim. Mr. Bomar claimed that the appellant “walked kind
of funny . . . kinda swayed back and forth when he walked.” Mr. Bomar remained in the car until
other people arrived on the scene. The victim died from his wounds.

Knoxville Police Officer Robert Taylor testified that as he arrived on the scene he noticed
two (2) men, onelying on his back and the other on top of him face down with his head about chin
level of the other man. Officer Taylor instructed the appellant several times to remove his hands
from the victim. The appellant finally complied, and Officer Taylor handcuffed the appellant and
conducted apat-down search of the appellant’ s person. During the search, Officer Taylor recovered
ahandgun in the appellant’ s right vest pocket. Officer Taylor commented that the appellant had a
“fairly” strong odor of alcohol about his person. Officer Taylor noticed that the victim’s son was
still sitting in the car at the time he arrived on the scene.

Officer Roger Scott Solomon of the Knoxville Police Department also responded to the
dispatch call on the night of November 5. When he arrived on the scene, he read the appellant his
Mirandarights. Officer Solomon believed that the appellant was “ definitely intoxicated.” Officer
Solomon was instructed to transport the appellant from the sceneto UT Hospital for ablood test.!

Investigator Gary Jones of the Knoxville Police Department recalled that the appellant had
astrong odor of acohol about hispersonthe night of theincident. Investigator Jonesspokewith Mr.
Bomar the day after theincident. Mr. Bomar told Investigator Jones that the victim actually swung
the bat at the appel lant and that the appel lant told the victim to “ stay back” twice beforethe appellant
shot the victim.

1From the testimony, it appears that the results of the blood test were either lost or destroyed.
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William Shaun Collins, the nephew of the appellant, lived at the residence across from the
Center with his grandmother, grandfather and uncle. On the night of November 5, Mr. Collinsand
hisfriend“Woody” got homefromthemall. When they pulled into the driveway, the appellant was
outsideraking leavesand therewasacar parked acrossthestreet. Mr. Collinstook hispackagesinto
the house then came back outside. At that time, he “noticed a man get out of hiscar inarage - -,”
go back to the trunk and pull out abat. Mr. Collins claims that the victim pointed the bat at the
appellant and stated, I’ m going to open you up, motherfucker.” At that point, Mr. Collins claims
thevictim cametoward the appellant. Accordingto Mr. Collins, the appellant told thevictimto step
back and stop two (2) times. Mr. Collins testified that the victim started swinging the bat at the
appellant when he heard agunshot, saw the victim stumble back acrossthe road and fall on hisown
car. According to Mr. Collins, the appellant yelled for someone to call the police and started to
perform CPR on the victim.

Teri Arney, acriminalistic officer with the Knoxville Police Department, testified that the
bullet that killed the victim was shot from the appellant’ sgun. She aso testified that the victim was
shot from a distance of at least five (5) feet away.

Sandra K. Elkins, the Knox County Medical Examiner, testified that she performed an
autopsy on the victim and was able to conclude that the victim died as aresult of a gun shot wound
to the chest.

At the conclusion of the two (2) day trial, the jury found the appellant guilty of voluntary
manslaughter, alesser-included offense of second degree murder. After a sentencing hearing, the
trial court sentenced the appellant to five (5) years as a Range |, standard offender. The appellant
filed atimely notice of appeal. On appeal, the following issues are presented for our review: (1)
whether the jury properly rejected the appellant’ s theory of self-defense; (2) whether the evidence
was legally sufficient to support the verdict; (3) whether the tria court properly enhanced the
appellant’s sentence; and (4) whether the trial court properly denied the appellant aternative
sentencing.

Sdf-Defense

The appellant argues on appeal that “this was a classic case of self-defense based on
uncontraverted proof that [the appellant] was being attacked by an assailant armed with a baseball
bat.” Asaresult, the appellant claimsthat the Statefailed by not proving beyond areasonable doubt
that the appellant did not act in self-defense. The State contends that the evidence is sufficient to
support the jury’s regjection of the appellant’ s self-defense argument.

Tennessee defines self-defense as follows:
A personisjustified in threatening or using force against another person when and

to the degree the person reasonably believes the force is immediately necessary to
protect against the other’ s use or attempted use of unlawful force. The person must
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have areasonable belief that there is an imminent danger of death or serious bodily
injury. Thedanger creating thebelief of imminent death or seriousbodily injury must
be real, or honestly believed to be rea at the time, and must be founded upon
reasonable grounds. There is no duty to retreat before a person threatens or uses
force.

Tenn. Code Ann. 8§ 39-11-611(a). Self-defense requires a reasonable belief that “force is
immediately necessary to protect against the other’ suse or attempted use of unlawful force” and that
therewasan “imminent danger of death or seriousbodily injury” to thedefendant. Tenn. Code Ann.
§39-11-611(a). When adefendant relies upon atheory of self-defense, the State bears the burden
of proving that the defendant did not act in self-defense. State v. Sims, 45 SW.3d 1, 10 (Tenn.
2001). Further, it is well-settled that whether an individual acted in self-defense is a factual
determination to be made by the jury as the sole trier of fact. State v. lvy, 868 SW.2d 724, 727
(Tenn. Crim. App. 1993). Upon our review of ajury’ srejection of aclaim of self-defense, “in order
to prevail, the [appellant] must show that the evidencerelative to justification, such as self-defense,
raises, asamatter of law, areasonable doubt asto hisconduct being criminal.” Statev. Clifton, 880
SW.2d 737, 743 (Tenn. Crim. App. 1994).

Itisobviousinthiscasethat thejury choseto reg ect the appellant’ sclaim of self-defense. The
testimony concerning the events immediately prior to the appellant’s attack on the victim was
contradictory. The jury could have decided that Mr. Coallins, the witness for the appellant who
testified that the appellant asked the victim to back away two (2) times prior to shooting the victim,
was untruthful and that Mr. Bomar, despite his previous statementsto police, testified truthfully that
the victim was standing with the bat at his side when the appellant shot thevictim. It waswithinthe
jury’s purview to reject the self-defense theory. See State v. Goode, 956 S.\W.2d 521, 527 (Tenn.
Crim. App. 1997). While this case presents a close question, we conclude that the evidence was
sufficient for thejury to find that the appel lant’ s actions were not consi stent with the defense of self-
defense.

Sufficiency

The appellant next complains on appeal that the evidenceisinsufficient to support thejury’s
verdict of voluntary manslaughter. The State argues that “the record clearly supports that the
evidenceislegaly sufficient to support his conviction.”

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by a jury and
“approved by the trial judge, accredits the testimony of the” State's witnesses and resolves all
conflictsin the testimony in favor of the state. Statev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with apresumption of innocence, thejury verdict of guilty removesthis presumption “and replaces
it with one of guilt.” State v. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Hence, on appedl, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
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Id. Therelevant question thereviewing court must answer iswhether any rationa trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 SW.2d at 75. In making thisdecision, we are to accord the State “the
strongest legitimate view of theevidenceaswell asall reasonableand legitimateinferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779. Further, questions concerning
the credibility of thewitnesses and the weight and valueto begivento evidence, aswell asall factua
issues raised by such evidence, are resolved by the trier of fact and not the appellate courts. State
v. Pruett, 788 S.W.2d 559, 561 (Tenn. 1990).

Voluntary mand aughter isdefined as“theintentiona or knowing killing of another in astate
of passion produced by adequate provocation sufficient to lead a reasonable person to act in an
irrational manner.” Tenn. Code Ann. § 39-13-211(a). When attacking the sufficiency of his
voluntary manslaughter conviction, the appellant argues that the record is devoid of any proof that
the appellant was “in a state of passion produced by adequate provocation.” The appellant argues
that the proof reveal sthat the appellant was cal m throughout theincident and even warned thevictim
twicein an effort to avoid the conflict. The State countersthat the appellant approached the victim
whilethevictimwas*peacefully sitting in his car with his step-son” and that after exchanging afew
words, the appellant made “aggressive statements’ toward the victim. The State argues that the
victim then exited his car, retrieved a bat from histrunk and asked the witnesses to “come get this
fool.” Furthermore, the State pointsto evidence that the bat was lowered to the victim’ s side when
the appellant shot and killed the victim. Thus, the State contends that the evidence supports the
appellant’ s conviction and that the jury reasonably rejected the appellant’s version of events.

After reviewing the evidence, we conclude that the evidence presented was sufficient to
support a conviction of the appellant’s indicted crime of second degree murder. See Tenn. Code
Ann. § 39-13-210(a)(1). A reasonable jury could have determined that the appellant pulled a
handgun out of his vest and knowingly shot the appellant to death while the appellant stood with a
bat lowered by hisside. Accordingly, becausetheevidencewassufficient to support asecond degree
murder conviction, it was also sufficient to support a conviction for the lesser-included offense of
voluntary manslaughter. See State v. Dominy, 6 SW.3d 472, 477 n.9 (Tenn. 1999) (noting that
“voluntary mandlaughter is a lesser-included offense of first and second degree murder”).
Furthermore, when “the evidence [is] sufficient to support [a] conviction for the greater offense
charged, the defendant cannot complain of the jury finding him guilty of the lesser offense.”
McDonald v. State, 512 S.W.2d 636, 640 (Tenn. Crim. App. 1974); see dlso State v. Carrie Ann
Brewster and William Justin Brewster, No. E2004-00533-CCA-R3-CD, 2005 WL 762604, at *3
(Tenn. Crim. App., a Knoxville, Apr. 5, 2005) (citing McDonald for the same proposition).
Accordingly, thisissue is without merit.




Sentencing

Next, the appellant complains that the trial court committed error by sentencing him above
the presumptive minimum in light of Blakely v. Washington, 542 U.S.__, 124 S. Ct. 2531.
Specificaly, the appellant contends that the “only enhancement factor that could be considered by
the Court in this case would be enhancement factor (2), that the appellant has a previous history of
criminal convictions. Applyingfactors(9), (10), (11) and (17) violated the Blakely principles.” The
appellant aso argues that the trial court should have applied various mitigating factors. The State
conceded at oral argument that the trial court improperly applied two (2) enhancement factors.

Since the parties filed briefs and this Court held oral argument on the case herein, the
Tennessee Supreme Court has determined that Blakely did not announce anew rule of law and that
“the Tennessee Criminal Sentencing Reform Act does not authorize a sentencing procedure which
violated the Sixth Amendment right to jury trial.” State v. Edwin Gomez, 163 S.W.3d 632, 651,
n.16 (Tenn. 2005). In Gomez, the court determined that despite the ability of trial judges to set
sentences abovethe presumptive sentence based on thefinding of enhancement factorsneither found
by ajury or admitted by a defendant, Tennessee' s sentencing structure does not violate the Sixth
Amendment and does not conflict with the holdings of Blakely v. Washington, 542U.S._ , 124 S.
Ct. 2531 (2004), United States v. Booker, U.S.__ ,125S Ct. 738 (2005), or United Statesv.
FanFan, the case consolidated with Booker, because “[t]he Reform Act [of Tennessee] authorizes
a discretionary, non-mandatory sentencing procedure and requires trial judges to consider the
principlesof sentencing andto engagein aqualitativeanaysisof enhancement and mitigating factors
... dl of which serve to guide tria judges in exercising their discretion to select an appropriate
sentence within the range set by the Legislature.” Gomez, 163 SW.3d at 661. Accordingly, this
issue is without merit.

The appellant also claimsthat the trial court should have applied mitigating factors (2), (3),
(11), (12) and (13). SeeTenn. Code Ann. 840-35-113. However, theappel lant’ sbrief containsonly
a blanket statement that the trial court should have applied these mitigating factors without
accompaniment by argument, citation to authority, or citation to the record. Tennessee Rule of
Appellate Procedure 27(a)(7) providesthat abrief shall contain “[an] argument . . . setting forth the
contentions of the appellant with respect to the issues presented, and the reasonstherefor, including
the reasons why the contentions require appellate relief, with citations to the authorities and
appropriatereferencestotherecord. . . reliedon.” Tennessee Court of Criminal AppealsRule 10(b)
states that “[i]ssues which are not supported by argument, citation to authorities, or appropriate
references to the record will be treated as waived in this court.” See also State v. Sanders, 842
SW.2d 257 (Tenn. Crim. App. 1992) (determining that issue was waived where defendant cited no
authority to support his complaint). The appellant fails to cite any authority, argument, or
appropriate references to the record for his claim. Therefore, thisissue is waived.




Denial of Alternative Sentence

Lastly, the appellant complains that the trial court should have imposed an alternative
sentence in lieu of incarceration. Specificaly, the appellant claims that there is “insufficient
evidence to overcome the statutory presumption that the appellant is a favorable candidate for
aternative sentencing.” The State arguesthat thetria court properly denied alternative sentencing.

“When reviewing sentencing issues. . ., the appellate court shall conduct a de novo review
on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and al relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
principles, sentencing aternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and the defendant’ s statements. Tenn. Code Ann. 88 40-35-103(5), -210(b);
Ashby, 823 SW.2d at 169. We are to also recognize that the defendant bears “the burden of
demonstrating that the sentence isimproper.” Ashby, 823 SW.2d at 169.

Inregardsto adternative sentencing Tennessee Code Annotated section 40-35-102(5) provides
asfollows:

In recognition that state prison capacities and the funds to build and maintain them
are limited, convicted felons committing the most severe offenses, possessing
criminal histories evincing a clear disregard for the laws and morals of society, and
evincing failure of past efforts at rehabilitation shall be givenfirst priority regarding
sentencing involving incarceration.

A defendant who does not fall within this class of offenders “and who is an especialy mitigated
offender or standard offender convicted of aClass C, D, or E felony is presumed to be afavorable
candidate for aternative sentencing in the absence of evidence to the contrary.” Tenn. Code Ann.
8 40-35-102(6). Furthermore, unless sufficient evidence rebuts the presumption, “[t]he trial court
must presume that adefendant sentenced to eight years or lessisan offender for whom incarceration
would result in successful rehabilitation....” Statev. Byrd, 861 S.W.2d 377, 379-80 (Tenn. Crim.
App. 1993); see aso Tenn. Code Ann. § 40-35-303(a). The appellant herein was convicted of
voluntary manslaughter, a Class C felony. Thus, the appellant was presumed to be a favorable
candidate for alternative sentencing. See Tenn. Code Ann. 8§ 40-35-102(6). Further, asaRangel,
Standard Offender convicted of and sentenced to less than eight (8) years for the offense, the
appellant was eligible for probation. See Tenn. Code Ann. 88 40-35-102(6) & -303(a); Byrd, 861
SW.2d at 379-80. However, all offenders who meet the criteria are not entitled to relief; instead,
sentencing issues must be determined by the facts and circumstances of each case. See State v.
Taylor, 744 SW.2d 919, 922 (Tenn. Crim. App. 1987) (citing Statev. Moss, 727 S.W.2d 229, 235
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(Tenn. 1986)). Evenif adefendant ispresumedto beafavorable candidatefor alternative sentencing
under Tennessee Code Annotated section 40-35-102(6), the statutory presumption of an alternative
sentence may be overcomeif :

(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particul arly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant . . . .

Tenn. Code Ann. 8 40-35-103(1)(A)-(C). In choosing among possible sentencing aternatives, the
trial court should also consider Tennessee Code Annotated section 40-35-103(5), which states, in
pertinent part, “[t]he potential or lack of potential for the rehabilitation or treatment of a defendant
should be considered in determining the sentence aternative or length of aterm to be imposed.”
Tenn. Code Ann. 8 40-35-103(5); State v. Dowdy, 894 S.W.2d 301, 305 (Tenn. Crim. App. 1994).
The trial court may consider a defendant’s untruthfulness and lack of candor as they relate to the
potential for rehabilitation. See Statev. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999); see
also State v. Bunch, 646 SW.2d 158, 160-61 (Tenn. 1983); State v. Zeolia, 928 SW.2d 457, 463
(Tenn. Crim. App. 1996); Statev. Williamson, 919 SW.2d 69, 84 (Tenn. Crim. App. 1995); Dowdy,
894 S.W.2d at 305-06.

In the case herein, the trial court learned that the appellant shot and killed the victim while
the victim’ s nine-year-old stepson was sitting in the car witnessing the events. While the appellant
expressed remorsefor hisactions, the record indicated that the appel lant had previously been placed
on probation for convictions for assault and battery as well as public drunkenness. The record
contained arevocation warrant indicating that the appellant failed to report to his probation officer,
failed to carry out instructions given by his probation officer, did not follow the special conditions
given by the court and did not pay court costs while on probation.

After listening to the evidence at the hearing on alternative sentencing, the trial court
determined:

The class of conviction is a Class C felony, carrying the full range of
punishment of not less than three years nor more than fifteen. The defendant being
aRangel, Standard Offender, hisrange of punishment isnot lessthan threeyears nor
more than six.

The Court has had the benefit of the receipt of evidence at the tria, the
statement of counsel, the presentenceinvestigation report, which hasbeenfiled asan
exhibit, as well as the statement of the deceased’ s mother and aunt. Statement of
counsdl, if | have not mentioned that.



All right. Sentencing considerations are contained in 40-35-103. The Court
finds that subsection (B) is applicable. Confinement is necessary to avoid
depreciating the seriousness of the offense- - and (C): Measures|essrestrictive have
been applies [sic] unsuccessfully to the defendant.

Now gentlemen, the subsection (6) under (B) requires that the Court hear a
statement the defendant wishes to make in his own behalf about sentencing, and if
he wishes to do that, I’ [l hear him.

Okay. All right. In Cause 67229, ontheverdict of thejury, itisthejudgment
of the court that you be confined in the State Penitentiary for aperiod of five years,
be rendered infamous. Y ou’re sentenced as a Range |, Standard Offender.

All right. The Court has considered the defendant’s interest, behavioral
record, employment history, social history, present condition, including physical and
mental, interest of the public, need of deterrence, the kind of crime.

All right. All require the imprisonment of the defendant for his own best
interest and especialy for the protection of the public. Probation will be denied.

As stated previously, we review sentencing issues with the presumption that the
determinations made by the trial court are correct so long as the trial court followed sentencing
procedures. Tenn. Code Ann. 8 40-35-401(d). Thetria court herein primarily denied alternative
sentencing in order to avoid depreciating the seriousness of the offense and because measures less
restrictive than incarceration had been applied to the appellant previously and failed. Thesefactors
are both appropriate considerations for providing a proper basis for the denia of aternative
sentencing. See Tenn. Code Ann. § 40-35-103(1)(B) & (C).

Theappellant correctly notesthat in order to deny alternative sentencing based on Tennessee
Code Annotated section 40-35-103(1)(B), the circumstances of the offense must be especially
violent, horrifying, shocking, reprehensible, offensive or otherwise of an excessive or exaggerated
degree. See Statev. Fields, 40 SW.3d 435, 441 (Tenn. 2001). We conclude that the proof satisfies
thisrequirement. The evidence showsthat after sometype of verbal exchange, the appellant pulled
agun from his vest pocket and shot and killed the appellant while his nine-year-old stepson sat in
the car witnessing the event. Further, the record supportsthetrial court’sdenial of probation based

-O-



on the previous failure of less restrictive measures. As noted above, the appellant had previously
been placed on probation for assault and battery and public drunkenness. The presentence report
indicated that the appellant’ s probation was revoked for failure to comply with the conditions of
probation. Accordingly, the trial court herein considered the sentencing principles as well as the

facts and circumstances of the case and properly denied the appellant alternative sentencing. This
issue is without merit.

Conclusion

For the foregoing reasons, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE
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